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OPINION

The defendant, Carlos Green, was found guilty on May 9, 2002, of the first degree
premeditated murder of Reedell Seals and was sentenced to life imprisonment. His motion for a
new trial was denied on July 17, 2002. The defendant then timely filed his notice of appeal on
August 7, 2002. He contendsthat (1) thetrial court erred by allowing the defendant’ simpeachment
with inadmissible evidence, and (2) he was denied a fundamentally fair trial because of improper
guestions and argument by the State.



Facts

Antoine Davis tegtified tha on the night before the shooting, the defendant came home to
their house on Pontotoc and told him that he and Reedel | Seals (the victimin this case) had “got into
it” with some men in the neighborhood. The defendant told Davis that the victim owed one of the
men some money. Asthe menapproached them, thevictimfled. The defendant shot at the men and
stated to Davis that he thought he had hit one of them. Davis testified that the defendant did not
seem upset about the incident.

Davis stated that the victim came by the next day looking for his bag. Davis woke the
defendant, and he and the victim began talking. Davistestified that he did not know what they were
saying. They appeared as if they were talking “with cool and calm heads.” The victim and the
defendant | eft to ook for the bag on therailroad tracks, while Davisand hisgirlfriend, Latoya Jones,
stayed behind. About ten minutes later, Davis and Jones followed. They soon spotted the victim
and the defendant waking up and down the tracks, like they were looking for something. Davis
testified that, just before the shooting, the victim and the defendant |ooked like they were talking.
He said that he did not hear any shouting or see anyone throw a punch. Before the defendant shot
him, the victim looked like he was bending over to pick something up. The defendant shot him, and
hefell to the ground. Davistestified that the defendant was a short distance behind the victim and
to hisright at the time he shot him. Davis did not see where the gun came from, but stated tha he
had known the defendant to carry a gun prior to September 17, 2000.

On cross-examination, Davi stestified that he and Latoyasmoked marijuanathe night before
the shooting. They were al'so smoking the next morning as the victim and the defendant left. He
stated that he did see some workers as he and Latoya went up the path to the tracks. He said that
thevictim and the defendant were talking, but he could not hear what they were saying. Davis stated
that he was paying attention to his girlfriend at the time of the shooting. Davis testified that he
sometimes has vision problems. However, on re-direct, Davis said that he was not having any
problems with his vision the morning of the shooting.

Latoya Jonestestified that as she and Davis were walking up therailroad tracks, she saw the
victim looking in the bushes. The victim turned around and pointed at her and Davis, then he
continued looking in the bushes. Shethen saw the defendant reachinginto his pocket. At about the
same time, she stumbled and looked down to regain her footing. As she was looking down, she
heard ashot. Jones stated that she “wasn'’t really paying attention.” Jones testified that she saw a
silver gun in the defendant’s hand. She stated that the defendant turned around and was “rapping
somekind’asong. . . like nothing never did happen.” Jones said that the defendant shot the victim
inthe head. She also testified that the defendant called her the day after the shooting and asked her
not to testify. He said that he would get life if she testified, but he would get off if she did not.
Jones said that she hung up the phone and never heard from him again.

On cross, Jonestestified that she and Davis had been smoking marijuanathe night before the
shooting. She denied that she smoked any the morning of the shooting. Jones stated that she never
saw a gun that day.



Onre-direct, Jones stated that, in fact, she did seethe defendant with agun in hishand after
he shot the victim. She said that neither the defendant nor the victim had a bag or anything with
them on thetracks.

Jason Barry testified that he was working at Southwest Community College the morning of
the shooting. He said that he first saw two men walk by, and then agirl and aguy. Barry stated that
hewas not really paying atention until he heard agunshot. He then saw two peopleleaving the area
together. The defendant soon followed. Barry testified that he asked the defendant if therewas a
body down there. The defendant said no and hurried away. He stated that he did not see anything
inanyone’ shands. Barry did not actually seethe shooting. Matthew McDivitt testified that hewas
also working near the scene of the shooting that morning. McDivitt said that he saw four people
go into the woods and three come out. He did not actually see the shooting; he only heard a shot.

Dr. Cynthia Gardner testified that she performed the autopsy on the victim. She stated that
the gun was fired within two feet of the victim. Dr. Gardner testified that the shot came from the
right, back to front, and slightly downward. She could not say exactly wherethe gun wasinrelation
to the body when the victim was shot. She stated that the victim had some injuries around his | eft
eye and cheek. Dr. Gardner testified that the injuries were consistent with a face-down fall. The
victim had no injuries consistent with defensive wounds.

Dr. Gardner testified on cross that the victim had a .12 blood alcohol content at the time of
death. There was no evidence of drugs in his system. She stated that the injuries around the
victim’ sleft eye could have been from ablow. Dr. Gardner again stated that she could not tell what
position the body or gun was in when the shooting occurred.

The only witness called by the defense was the defendant himself. The defendant testified
that he had known the victim for goproximately five or six years. He stated that the night before the
shooting, he and the victim were out in the neighborhood trying to get drugs. Asthey werewalking,
they came across a group of men. The defendant stated that he recognized at least one of the men
as the man had shot the defendant on a previous occasion. One of the men “started going off on
Reedell.” The man said that the victim owed him money for drugs. The victim told the man that
he would pay him later, and he and the defendant walked away. The victim and the defendant next
stopped at aliquor store. The defendant stayed outside whilethe victim went into the store. Before
the victim went into the store, he took his money out of a pouch and gave the pouch to the
defendant.

Asthe defendant was standing outside, the men from the earlier confrontation droveup. The
defendant testified that he had agun on him. He took the gun out and placed it in the bag, because
he thought there was going to be trouble. When the victim came out of the store, the defendant told
him that the men were looking for him. Asthe defendant and the victim walked towards the back
of the store, they noticed the man whom the victim owed money to and another man at the end of
the street. Two more men came from the other end of the street and started surrounding the victim
and the defendant. The defendant unzipped the bag with the gun because “ he knew something was
about to go down.” The man started yelling at the victim about the money he owed him. The
defendant said that he told the victim to just pay him. At that time, the man began pushing the
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defendant, and the defendant pushed back. The defendant pulled out his gun and shot in the air
above the man’s head. He shot two more times, and the man fel to the ground.

The defendant ran, because he thought that he had shot the man. He found out later that he
did not actually hit anyone when he shot. He did not see the victim at that time. As the defendant
was running away, he put the gun back in the bag and threw it by the railroad tracks. He then
returned home and told Davis and Jones that he had shot someone. The defendant told them that
he did not know where the victim was. He then went to sleep.

The next morning, Daviswoke up the defendant and told himthat the victim was at the door
and wanted his bag. The defendant said that he told the victim that he threw his bag near the
railroad tracks the night before. The victim told the defendant that when the men started
surrounding them the night before, he ran behind the auto parts store. The victim told him that the
men caught him later and took hismoney. The defendant stated that the victim was very upset about
not having any money to pay his rent. The two men then left to go look for the bag. Davis and
Jones were outside of the house smoking a“blunt.” The defendant testified that as the two men
werewalking down the street, the victim was stumbling because hewasintoxicated. The defendant
stated that the victim was still upset about his money and the missing bag. The two exchanged
words at the end of the pathway leading to the tracks. The defendant said that he was not angry with
the victim, although he was “ticked off” that the victim ran away the night before. He said that he
saw some workers as he first came up the pathway. On the pathway, the defendant told the victim,
“[1Tf you wasn't my homey,” | would “kick your butt right now.”

The victim and the defendant then walked up the tracks looking for the bag. The defendant
said that he did not know exactly where he had thrown the bag. As he and the victim were looking
for the bag, they were still arguing about what had happened the night before. The defendant said
he again told the victim, “[I]f you weren't my homey, I'll kick your butt.” The victim told the
defendant that he did not think the victim could do that. Thedefendant said in court that the victim
was a“small guy,” about five feet, four inches tall and 185 to 200 pounds. The defendant is about
265 pounds and younger than the victim. The defendant said that the victim told him, 1 think I'll
whip your young ass.” The two men then returned to | ooking for the bag.

The victim turned around and pointed down the tracks at Davis and Jones, who were just
coming off of the pathway. At about that time, the victim found the bag. The defendant further
testified that the victim unzipped the bag and pulled out the gun. The defendant said that, because
of histhreatening the victim and because the victim had lost his money the night before, he thought
the victim was going to shoot him. The defendant stated that the victim pulled the gun out of the
bag by the top part. He said that he punched the victim with hisright hand and grabbed the back of
the gun with his left hand. The defendant testified that he punched the victim again, the victim
stumbled, and the defendant then grabbed the front of the gun. The defendant said that the victim
came up at him, and he shot him. The defendant stated that he bdieved the victim would have shot
him, because he knew the victim was drunk and upset. The defendant said that he was not trying
to kill the victim, only “keep him off of me.” He said that he was not “trying to shoot himin his
head.” The defendant stated that after the victim fell, it occurred to him what had just happened.
He grabbed the bag and ran. The defendant said that he put the gun back inthe bag and threw it over
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awall. Hethen ran back home. He said the police showed up soon afterwards, and he told them
he was responsible.

On cross-examination, the State began by questioning the defendant about the statement he
madeto policethe day of theshooting. He saidthat at first, hetold the police someone el se had shot
thevictim. Counsel asked the defendant if he told Sergeant Owensthat aman named Edward Long
shot thevictim. The defendant stated that he did not remember telling her that. Counsel then asked
the defendant “if [ Sergeant Owens] saysthat you told her that a Edward Long did it,” would she be
lying. The defendant responded, “yes.” Counsel asked the defendant if he told the police that the
purpose of bringing the victim to the tracks was to “beat him down.” The defendant stated that he
did not tell them that. The defendant testified that he never talked to the worker (Barry). He sad
that it was“ Peetie” (Darren Heming) who spoketo the worker. Hetestified that “ Peetie” does not
look anything like him. The defendant said that Joneswaslying when she said that he walked away
from the shooting rapping asong. The defendant stated that Davis was also lying about the events
surrounding the shooting. Hetestified that he did not have a gun with him when he |eft the house
that morning. Counsel then asked the defendant “if Fleming [ Peetie’] comesin here and testifies
that, that gun was on your hip when you walked out that door that morning, he’ll by lying too,
right[.]” The defendant responded, “yes.” When asking the defendant about framing another
individud, Counsel stated, “[t]hat wasalie, just like your claim of self defenseisalie, correct[.]”
Counsel next asked aseries of questions about aletter sent to Antoine Davis. The defendant denied
writingtheletter. Thetrial court ruled theletter inadmissible, but did allow counsel to ask questions
from it for impeachment purposes.

The State next offered rebuttal witnesses. Thefirst to testify was Darren Fleming (“Peetie”).
He stated that he was at the house on Pontotoc the morning of the shooting. He said that he heard
the defendant and the victim talking about a bag, and they then left together. Fleming testified that
he did not see the defendant with anything when they left. Hestated that he saw the defendant with
asilver gun earlier that morning, but did not seeit when the defendant left. He said that he was not
present near the railroad tracks and did not talk to any worker.

Sergeant Venice Owenstestified that she took the statement from the defendant on the day
of the shooting. She stated the defendant initially told her that he witnessed another man, Edward
Lane, shoot the victim. After Owens indicated to the defendant that she had evidence to the
contrary, he recanted his story. The defendant told Owens that he took the victim down the tracks
“so that he could beat the victim down, because the victim had upset him the night before.” The
defendant then admitted to shooting the victim.

Analysis

The defendant contends on appeal that thetrial court erred by allowing him to beimpeached
with inadmissible evidence. During the State’s examination of Antoine Davis, he was asked about
a letter that he had received. The letter asked Davis and Latoya Jones not to testify against the
defendant. Thereturn addressindicated that the letter was from a* Sunge” Green, 404 Jasper Core,
Virginia Beach, Virginia. The enveope also had a stamp indicating that it was from the Shelby
County Jail. The defendant objected to the admissibility of the letter. Thetria court hdd that the
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letter could not be introduced into evidence becausethe State had not proven that the defendant was
the author of the letter. The State again made reference to the letter during its cross-examination
of the defendant, and the court again found that the letter could not be admitted into evidence.
However, the court did find that the State could question the defendant about the letter for
impeachment purposes. The State then proceeded to cross-examine the defendant by making
numerous references to the contents of the letter and asking the defendant if he wrote these
comments. On each occasion, the defendant denied that he wrote the letter. No specia jury
instructions were given relating to this evidence.

Although it is a close question as to whether the letter was sufficiently authenticated to be
admitted for the jury’s consideration, thetrial court concluded it was not sufficiently authenticated.
For purposes of this appeal, we will not go behind this ruling. Nevertheless, in spite of the trial
court’s ruling, the state was able to extensively utilize the contents of the letter during cross-
examination of the defendant. In light of the trial court’s ruling on lack of authentication, we
concludethetria court erred in alowing the extensive references to the contents of the letter. See
Tenn. R. Evid. 403. However, aviolation of an evidentiary rule does not mandate reversa if the
“error was more probably than not harmless.” Statev. Martin, 964 S.W.2d 564, 568 (Tenn. 1998)
(citing United Statesv. Barrett, 703 F.2d 1076, 1081-82 (9" Cir. 1983)).

L atoya Jones testified that during her phone conversation with the defendant, he asked her
not to testify against him. Thiswasthe essence of the testimony concerning theletter to Davis. The
excerptsfrom theletter read by counsel are essentially asking the witnesses not to testify against the
defendant. The questioning of the defendant about theletter was merely cumulative. Inlight of the
testimony by Jones and the other evidence against the defendant, we cannot say that the improper
guestioning allowed by the court “affirmatively appear[s] to have affected the result of thetrial on
the merits.” See Tenn. R. Crim. P. 52(a).

Thedefendant next contendsthat the Statei mproperly questi oned the defendant during cross-
examination and made improper remarks during closing arguments. The specific questions and
remarks that the defendant takes issue with on apped were not objected to at trid or raised in his
motion for a new trial. Therefore, consideration of the issues has been waived on appeal. See
Tenn. R. App. P. 3(e), 36(a).

Thedefendant urgesthis Court to consider theissueunder theplainerror doctrine. “Anerror
which has affected the substantial rights of an accused may be noticed at any time, even though not
raised in the motion for anew trial or assigned as error on appeal, in the discretion of the appe late
court where necessary to do substantial justice.” Tenn. R. Crim. P. 52(b). For acourt to determine
that plain error exists,

(a) the record must clearly establish what occurred inthetrial court;
(b) aclear and unequivocal rule of law must have been breached; (c)
asubstantial right of the accused must have been adversdy affected,;
(d) the accused did not waive the issue for tactical reasons; and (€)
consideration of the error is“necessary to do substantial justice.”



Statev. Smith, 24 S.W.3d 274, 282 (Tenn. 2000) (quoting State v. Adkisson, 899 S.W.2d 626, 641-
42 (Tenn. Crim. App. 1994)). All five factors must be established before plain error will be
recognized. Smith, 24 SW.3d at 282-83. Consideration of al of the factorsis unnecessary when
the record demonstrates that at least one of the factors cannot be established. Id. at 283.
Additiondly, the**plain error’ must [have been] of such agreat magnitude that it probably changed
the outcome of thetrial.” 1d. (quoting Adkisson, 899 S.W.2d at 642).

In his brief, the defendant addresses three areas of improper argument. In determining
whether statements made by the State constitute reversible error, it is necessary to determine
whether the statements were improper and, if so, whether the improper statements affected the
verdict. See State v. Sutton, 562 S.W.2d 820, 823 (Tenn. 1978); Harrington v. State, 385 S.W.2d
758, 759 (Tenn. 1965). An appellate court should consider the following five factorsin evaluaing
whether improper comments affected the verdict to the prejudice of the defendant:

1. The conduct complained of viewed in context and in light of the factsand
circumstances of the case.

The curative measures undertaken by the court and the prosecution.
The intent of the prosecutor in making the improper statement.
Thecumulative effect of theimproper conduct and any other errorsin the record.
The relative strength or weakness of the case.

Judgev. State 539 S.W.2d 340, 344 (Tenn. Crim. App. 1976).

TR WN

During the State’ s cross-examination of the defendant, he was asked about whether he had
a gun with him when he left the house the morning of the shooting. The following exchange
occurred between the State and the defendant:
Q: So, your testimony isthat you didn’t have your gun that morning when you left
the apartment there and went with Seals on the railroad track; is that your
tesimony?
A: Yes, andthat’s what Antoineand Latoya told them.
Q: Soif Mr. Fleming comesin here and testifiesthat, that gun was on your hip when
you walked out that door that morning, he |l be lying too, right?
A: Yes, hewill.
During the State’ s rebuttal evidence, Darren Heming was called as awitness. Although hedid not
specifically testify that he saw agun on the defendant’ s hip when heleft that morning, he did testify
that he saw the defendant with a gun before the defendant left that morning. The State was not
improper in attempting to attack the credibility of the defendant.

The defendant a so contendsthat the State’ s remarksto the defendant about lying at various
times throughout cross were improper. The defendant in this case initially denied shooting the
victim. He concocted a story placing the blame on another person. When faced with incriminating
evidenceto the contrary, he recanted his story and admitted to the shooting. The defendant testified
at trial that the other witnesses were lying and that he wastelling thetruth. Theremarks by the State
arosein the context of the defendant’ s accusing other witnesses of lying and inconsistenciesin the
defendant’s story. It cannot be said that the questions by the State affected the verdict to the
prejudice of the defendant.



Finally, the defendant contends that remarks made by the State during dosing arguments
wereimproper. Inhisbrief, the defendant quotesalarge portion of the State’ sclosing argument and
assertsthat “all of the comments and arguments” were improper. Our review of the State’ s entire
closing argument does not reveal that the State made improper argument.

After reviewing the record and considering the arguments presented by the defendant, we
hold that even if the State's questions and argument complained of could be characterized as
improper, they were not of “such agreat magnitude that [they] probably changed the outcome of the
trial.”

Conclusion

We hold that the defendant’ simpeachment wasimproper; however, the error was harmless.
Additionaly, we hold that the State’ s questions and argument complained of were not improper,
and even if they were improper, they did not riseto the level of plain error. Accordingly, we affirm
the judgment of thetrial court.

JOHN EVERETT WILLIAMS,JUDGE



